You all seem to be at an impasse trying to decide whether to establish and
adequately fund a statewide Ethics Commission that has real enforcement
capability. There’s been considerable favorable testimony by Vermonters, ethicists,
and our Secretary of State, Jim Condos, who has been a relentless champion of
government transparency, inclusion and establishing such a commission. Each time
VTDigger runs a story on ethics legislative testimony or ethical lapses by state
officials, comments from Vermonters run almost universally in favor of
establishing such a commission.

Legislative arguments against it are unconvincing:

In this year of budget constraints, we can’t afford another government
bureaucracy ($330,000 of $3.5 billion); (less than 1/100" of a percent)

Financial disclosure of possible conflicts will discourage Vermonters from
government service;

We’re all good people and we all know each other;

What if an Ethics Commission ran amok and looked for self-serving behavior
where there was none?

An Ethics Commission would not have prevented any of the recent
malfeasance. Etc.
Vermont is one of only three states with no central ethics infrastructure. The
Center for Public Integrity, in partnership with Global Integrity, has conducted a
comprehensive assessment of state government accountability and transparency.
The project uses extensive research by reporters in each state to grade and rank the
states based on existing laws and analysis of how well they are implemented. This
is a carefully researched report with a comprehensive explanation of each of 13
categories.

In 2015, Vermont got an overall grade of D-:
. Public Access to Information F

. Political Financing B

. Electoral Oversight D-

. Executive Accountability F

. Legislative Accountability F

. Judicial Accountability F

. State Budget Processes A

. State Civil Service Management F

O~NOoO OIS WN -



9. Procurement C-

10. Internal Auditing C- 5

11. Lobbying Disclosure C-

12. Ethics Enforcement Agencies F

13. State Pension Fund Management D.

Vermont ranks 50th of all states on the Ethics Enforcement Agencies category.
For the third time in six years, Vermont has been named No. 1 in America ...As the
riskiest state for major embezzlements. And Vermont has some of the shorter
prison sentences for those caught dipping into the till, according to the latest
annual report by Marquet International. A six-year snapshot shows Vermont is the
most likely to lead the list for embezzlements among the 50 states and the District
of Columbia.

While we are mostly good people, we’re also fallible. We’ve seen a spate of recent
embezzlements in the municipal sector. We’ve seen government officials pirouette
from their office to earn more, working for those they oversaw. The alleged
McAllister scandal haunts your chambers, The EB-5 Jay Peak scandal is the largest
In our 225-year history and one of the largest in the SEC’s own history.

A few examples in the executive, legislative and municipal realm:

- Coventry $876,000 missing

- Hardwick Elec. The largest municipal embezzlement in Vermont history,
more than $1.6 million

- Vernon allegations and investigation

- Sen. McAllister allegations

- Jay Peak EB-5 scandal

- Brent Raymond, VT’s EBS director resigns and takes a job with Mt Snow
where he will manage two EB5 immigrant investor funded projects.

- Becky Fu the manager of international trade and investment for the state and
a former member of the Vermont regional center staff, left to take a job with
Trapp Family Lodge, which is also a recipient of EB-5 immigrant investor
funds. The Von Trapp family has sought $22 million in EB-5 funds

- Alex MacLean's leap from Shumlin aide to Jay Peak employee in a matter of
days would have been prevented were there an ethical code in place and an
adequate enforcement arm.

- Executive branch efforts to impede the press's FOIA requests for emails
about her transition might have been appealed to an Ethics Commission for
review. VTDigger's lawsuit to obtain public records, supported by the
ACLU-VT might not have occurred.

- Sen Mazza’s failure to report rental income



https://vtdigger.org/2015/03/22/vtdigger-exclusive-state-suspends-approval-for-eb-5-funded-biotech-company/

- Possible unaudited expense accounting fraud

As a commentator who has addressed ethical issues in prior VPR and press
commentaries, | was asked to testify in Senate Government Operations and was
challenged as to how an Ethics Commission could have prevented the $200M EB-
5 fraud perpetrated on 836 investors from 74 countries. Had we had a real Ethics
Commission, the immigration lawyer working on behalf of suspicious investors in
2014 would have had a place to go to ask for help. At first, the State denied any
responsibility and the scandal metastasized. Two governors, a senator and an
agency secretary might have been warned not to represent that the investors’ funds
were being audited appropriately by the State agency that was, at that time, also
charged with promoting the program. The following year, the State learned that the
SEC was waist-deep into an examination of massive fraud.

The "moi?" response when elected and appointed VVermont officials are deemed
tainted by this scandal, that it took an SEC investigation to uproot is an
embarrassment. At the least, an Ethics Commission would have been a point of
entry for those with questions about oversight.

An effective Ethics Commission backed by an ethics canon is foremost a
metaphorical conscience, secondly a practical resource for those elected to serve
Vermonters, providing leaders with clarity on acceptable behavior, and, lastly, it is
an enforcer of its guidelines. adjudicating the difference between public service
and self-dealing. Like most preventive actions, it would pay for itself many times
over. Can we honestly say that in the myriad State contracts and employee expense
vouchers there is no self-dealing? The cost of defending or remediating ethical
lapses certainly exceeds the cost of an effective Ethics Commission.

Your opposition to establishing ethical legislative guidelines and a body to
interpret and enforce them is, in itself, suspect. People, businesses, and institutions
all have laws and precepts they must follow. It should be no different in a citizen
legislature where the people’s business is conducted. We’re not special. We’re
imperfect beings, trying to make our way in a complex and challenging world. We
need guide posts.

Many Vermonters have spoken in support of an Ethics Commission with
investigative and enforcement powers, but you’re waffling. The current bill S.8
largely ignores what VVermonters are asking for, doing little more than providing
legislative cover for inaction. It calls only for a part-time director and someone in
Human Resources to draft ethical guidelines. There’s no enforcement capacity.



Malfeasance is referred to the Senate or the House for peer action, even though
you’ve not fared all that well historically in policing yourselves.

A real Ethics Commission should not cost more than $300,000, a small price to
pay to assure Vermonters that their elected officials are serving them and not
themselves. It must have jurisdiction over the legislature and executive branches as
well as elected municipal officials. It should have investigative and prosecutorial
authority, referring criminal matters to the State Attorney General’s office.

In a time of widespread citizen mistrust of their government institutions, what
could be more important than re-establishing that trust? Trust in American
institutions is eroding. The approval rating for our highest legislative body is under
18%. Our highest judicial body has wrought havoc with the democratic electoral
process. The projected budget for an election 18 months away is estimated at five
plus billion dollars, or what the legislature is planning to pass for Vermont’s 2018
budget.

We’re supposed to be a nation of laws. Statutes, regulations, and governance
conventions codify the continuum of Americans’ ethical beliefs and guide our
decisions as we work to maintain civility. When things fall apart, it’s usually due
to arrogant abuse of power or the naive “gee-whiz, we’re all honest” mindset —
which is uncomfortably close to willful ignorance. The former was exemplified at
the outbreak of the EB-5 scandal, which we still pretend didn’t happen.

Thank you for the opportunity to address you today.

(1320 words / 10 minutes)

FOR REFERENCE ONLY

Mission: To clarify, articulate, inspire, and enforce the highest level of ethical
behavior among Vermont government officials and elected politicians.

Positioning: The Vermont Ethics Commission will be an independent entity, not
positioned within any other agency.

Purpose:



1. To be a prospective resource for government officials and politicians by
clarifying boundaries between government service and self-service,

2. To seek out and communicate inherent conflicts of interest, promote
transparency in government sector decision-making, and require recusal or
withdrawal from such decision-making where appropriate.

3. To develop and promulgate with the Secretary of State an ethical canon for
private-sector and non-profit government lobbying by clarifying the principles of
fair and open government so as to inspire citizen trust in government policy-
making.

4. To adjudicate matters of self-dealing within government and make
recommendations to the Attorney General as requested.

Composition:

One trustee each will be appointed by the Supreme Court, the Legislature, the
Executive Branch (Governor); one by agreement of the five statewide business
organizations, and one more each by ACLU-VT, the Attorney General, and the
Secretary of State.

The seven trustees will serve up to two four-year terms by appointment and
reappointment. The commission makeup will reflect Vermont’s diverse resources,
including academic, business, ethics, community and non-profit leadership. The
President of VT Law School and the Chancellor of the VT State College System
shall each choose an intern to serve a one-year term.

Authorities:

The Commission shall have authority over the executive, legislative and municipal
branches of government. In the case of the legislature, which claims sole
prosecutorial power over itself constitutionally, the Ethics Commission shall
receive and investigate all ethics allegations and refer its findings to the
appropriate legislative committee for prosecution.

Without compromising its role as a primary investigator and prosecutor of ethical
violations, its primary role shall be educational and advisory. It may make
recommendations to the legislature for the consideration of new law, to the
administration for new administrative rulings, or to the Attorney General for the
investigation of wrong-doing.



